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BURNS, C.J., WATANABE AND FOLEY, JJ.

OPI NI ON OF THE COURT BY BURNS, C. J.

Following a jury trial, Defendant-Appellant Bryan Mara,
al so known as Bryon Mara (Mara), appeals fromthe Novenber 14,
2001 Judgnent, @uilty Conviction and Sentence (Novenber 14, 2001

Judgnent), entered by Judge Karen S. S. Ahn, convicting him of

Count |, Burglary in the First Degree, Hawaii Revi sed Statutes
(HRS) 8§ 708-810(1)(c) (1993)% Count Il, Robbery in the Second
v Hawai i Revised Statutes (HRS § 708-810(1) (1993) states, in

rel evant part, as follows:

A person commits the offense of burglary in the first degree if
the person intentionally enters or remains unlawmfully in a
building, with intent to comnt therein a crinme against a person
or against property rights, and:

(continued...)
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Degree, HRS § 708-841(1)(b) (1993)2 and Count 111, Kidnapping,
HRS § 707-720(1)(e) (1993)3.

On appeal, Mara asserts that (1) plain error occurred
when the court m s-worded its special interrogatory on the
question of whether Mara voluntarily rel eased conpl ai ni ng
W t ness, Sandral yn Nguyen (Nguyen); (2) there was insufficient
evidence to support a finding that Mara did not rel ease Nguyen
voluntarily; (3) the court erred when, by sentencing Mara for

Counts I and Il to extended terns of inprisonnent to be served

Y(...continued)

(c) The person recklessly disregards a risk that the

building is the dwelling of another, and the
buil ding is such a dwelling.

2 HRS § 708-841(1)(b) (1993) states, in relevant part, as foll ows:
"A person commits the offense of robbery in the second degree if, in the

course of commtting theft: . . . [the] person threatens the imr nent use of

force agai nst the person of anyone who is present with intent to conpe
acqui escence to the taking of or escaping with the property[.]"

¥ HRS § 707-720 (1993) states, in relevant part, as follows:
(1) A person commits the offense of kidnapping if the

person intentionally or know ngly restrains another person with
intent to:

(e) Terrorize that person or a third person

(2) Except as provided in subsection (3), kidnapping is a

class A felony.

(3) In a prosecution for kidnapping, it is a defense which

reduces the offense to a class B felony that the defendant
voluntarily released the victim alive and not suffering from
serious or substantial bodily injury, in a safe place prior to
trial.
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"consecutively with any other sentence currently being served" by
Mara, the Novenber 14, 2001 Judgment inposed a sentence nore
severe than the sentence inposed by the Novenber 29, 2000
Judgnent; and (4) the court erred when it "either [rejected] or
[failed] to consider 'strong mtigating circunstances' which
woul d reduce [ Mara's] mandatory term of inprisonnent as set forth
in" HRS 8§ 706-606.5 (Supp. 2002). W agree with assertion (3)
and di sagree with assertions (1), (2), and (4).
BACKGROUND

On Septenber 22, 1998, in Cr. No. 98-2052, Mara was
I ndicted. On Septenber 12, 2000, Mara pleaded guilty to the
three counts charged in the Septenber 22, 1998 indictnent. Judge
Ri chard K. Perkins set sentencing for Novenber 8, 2000. There
was no pl ea bargain.

On Novenber 6, 2000, Plaintiff-Appellee State of
Hawai i (the State) filed three notions pertaining to Mara's
sentence. In its Mdtion for Extended Term of | nprisonnent
(Motion for Extended Term Sentencing), the State asked the court,
pursuant to HRS 88 706-661, 706-662(1), and 706-662(4)(a) (Supp.
2002), to sentence Mara to "an extended termof life inprisonnment
as to Count |11, and twenty (20) years inprisonnent as to
Counts | and Il." In its Mtion for Consecutive Term Sentencing

(Motion for Consecutive Sentencing), the State asked the court,
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pursuant to HRS 88 706-668.5 and 706-606 (1993), to sentence Mara
to "consecutive terns of inprisonment.” In its Mtion for
Sent enci ng of Repeat O fender (Mdtion for Repeat O f ender
Sentencing), the State asked the court, pursuant to HRS
8§ 706-606.5 (Supp. 2002), to sentence Mara to "a nmandatory
mnimum [tern] of twenty (20) years of inprisonnent in Count |11,
and ten (10) years of inprisonnent as to Counts | and I1."
Fol l owi ng a hearing on Novenber 29, 2000, at which the
court considered a presentence report, the court orally granted
the State's Motion for Repeat O fender Sentencing, but denied its
Motions for Extended Term Sentenci ng and Consecutive Sentencing.
On Novenber 29, 2000, the court entered a Judgnent,
Quilty Conviction and Sentence (Novenber 29, 2000 Judgmnent)
agai nst Mara. In the Novenber 29, 2000 Judgnent, the court
sentenced Mara to ten years' incarceration on Counts | and Il and
twenty years' incarceration on Count I1l. The court set the
mandatory mninmumterm of inprisonnment at ten years on Counts |
and Il and twenty years on Count IIl. The court ordered al
sentences to run "concurrently with each other and with any ot her
sentence [Mara] is now serving." The Mttinus, Warrant of
Commtnent to Jail, was "to issue imediately."
On March 1, 2001, Mara filed a "Motion for Correction

of Sentence Under [Hawai‘i Rul es of Penal Procedure (HRPP)]
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Rule 35, or inthe Alternative, Mtion to Wthdraw Guilty Plea."
In a declaration attached to the notion, Mara's attorney
asserted, anong other things, that Mara believed he was not
properly advi sed about the consequences of his repeat offender
status. Follow ng a hearing on May 2, 2001, Judge Perkins, on
May 9, 2001, issued a "Finding of Fact, Conclusion of Law and
Order Granting Defendant's Motion for Correction of Sentence
Under HRPP Rule 35, or in the Alternative, Mtion to Wthdraw
Quilty Pleas Filed March 1, 2001" that stated, in relevant part,

as foll ows:

FI NDI NG OF FACT

1. [ Mara] was not advised by the Court of the
consequences of repeat offender sentencing at the tinme he entered
his guilty pleas herein.

Based upon the above Finding of Fact, the Court nakes
the follow ng Conclusion of Law

CONCLUSI ON OF LAW

1. Because [Mara] was not advised by the Court of the
consequences of repeat offender sentencing at the time he entered
his guilty pleas herein, those pleas are not valid. Conner v.
State, 9 Haw. App. 122, 826 P.2d 440 (1992).

Based upon the foregoing Finding of Fact and Concl usi on of
Law,

IT IS HEREBY ORDERED that [Mira's] Mdtion for Correction of
Sentence Under HRPP Rule 35, or in the Alternative, Mtion to
Wthdraw Guilty Pleas Filed March 1, 2001, be and hereby is
GRANTED.

On August 27, 2001, Mara's trial began in the courtroom

of Judge Ahn. At trial, the follow ng evidence was adduced.
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On July 6, 1998, after picking up her four-year-old
daughter fromthe babysitter, Nguyen returned honme to her
two-fl oor, two-bedroomtownhouse |ocated at 98-268 Ualo Street.
When Nguyen got hone, she placed her daughter on a couch on the
first floor because her daughter was sl eeping. After she "shut
everything"” and "l ocked everything" up downstairs, Nguyen went to
t he master bedroom on the second floor to use her conputer and
call the cable conpany. Nguyen testified that it was her nornmal
practice to secure the townhouse because "it's just nme and ny
daughter.™

As Nguyen waited for a cable conpany representative to
answer the tel ephone, Mara cane into the master bedroom Nguyen
stated that she did not know Mara and had not invited Mara into
t he townhouse. Nguyen nentioned that she was scared because she
did not know Mara.

Upon entering the bedroom Mara grabbed the tel ephone
from Nguyen's hand and asked w th whom was she speaki ng. Wen
Nguyen responded, "Nobody," Mara put the tel ephone to his ear and
then hung it up.

Nguyen asked Mara, "Were's ny baby? Were's ny
daughter?" Putting his hand beneath his untucked white shirt,
Mara told Nguyen "to be quiet because he [had] a gun and he [did

not] want to kill [her]."
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wanting to escape from Mara to get her daughter who was
downst ai rs, Nguyen "kept arguing or fighting against [Mara]" by

repeating, "I want to see ny daughter,” and acting |li ke she was
goi ng downstairs. Mara responded by "pushing [ Nguyen] down to
the bed" and throwing the bed' s conforter over her head. Wen
Nguyen attenpted to get up, Mara grabbed her left arm and pushed
her down to the carpeted fl oor.

At the tinme, Mara and Nguyen were facing an
entertai nment center |ocated against the wall of the bedroom
Mara pl aced Nguyen's head between his |l egs so that she woul d not
be able to nove. Wen Mara had Nguyen restrai ned, Mara "started
gr abbi ng what ever he [could] from [the bedrooni s] entertai nnent
center."

After he took a nunber of val uables fromthe bedroom
entertai nment center, Mara turned his attention to an open cl oset
| ocated a short distance away. Wen Mara noved away from Nguyen
and checked the closet for "any hidden noney or jewelries [sic],"
Nguyen "ran downstairs to check for [her] daughter.”

When Nguyen |l eft the bedroom Mara foll owed her.

Nguyen reached the front door of the townhouse and tried to open
t he door, but "for sone reason it got stuck." Before Nguyen
coul d make anot her attenpt to open the front door, Mara pulled

Nguyen's hair and pushed her to the floor. Wen Nguyen fell to
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the floor, Mara went back upstairs to retrieve the itens he had
taken from Nguyen. Using Mara's absence as an opportunity to
escape, Nguyen grabbed her daughter, opened the front door, and
ran to a neighbor's house yelling for help. Nguyen saw Mara
| eave the townhouse a short tinme |ater.

When cross-exam ned about the incident by Mara's

attorney, Nguyen testified, in relevant part, as follows:

[Mara's Attorney:] So when you were downstairs trying to
get away, [Mara] ran back upstairs to get the jewelry; is that
correct?

[ Nguyen:] Yes.

7Q Ckay. But prior to that, he had . . . you within his
grasp-”

A: No.

Q He never had you within his grasp?

A:  No.

Q He just had his hand on your arnf

A:  He just grabbed ny armwhen I'mtrying to walk away to
go run down fromthe stairs. That's how he grabbed my arm But

he wasn't holding nme or sonething. He just grabbed my armto push
me in.

And how | ong had he grabbed your arnf
Sorry. | don't know.

Q And then did you push himaway or did he | et go of your
ar nf?

No, | didn't push him away.
Okay. So he let go then?

A Yes.

Mara did not testify in his own defense.
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One of the jury instructions submtted by Mara was the
fol | ow ng:

[ MARA' S] PROPCSED JURY | NSTRUCTI ON NO. 5

If your verdict in Count IIl is Quilty As Charged of the
of fense of Kidnapping, then you nust answer the follow ng
questi ons:

1. Has the prosecution proven beyond a reasonabl e doubt
that Defendant Bryan Mara did not voluntarily rel ease Sandral yn
Nguyen in a safe place prior to trial?

2. Has the prosecution proven beyond a reasonabl e doubt
t hat Defendant Bryan Mara did not rel ease Sandral yn Nguyen alive
and not suffering fromserious or substantial bodily injury?

You nmust answer each of these questions separately. A "Yes"
answer to both of these questions nust be unaninous. |If you are
not unani nobus in your answer to either of these questions, you
nmust answer that question "No".

HRS § 707-720 (3); State v. Molitini, 6 Haw. App. 77 (1985)

On August 29, 2001, pursuant to the agreenent of the
parties, the court instructed the jury, in relevant part, as
fol | ows:

In Count Il of the Indictrment, the Defendant, Bryan Mara,
is charged with the of fense of Ki dnappi ng.

A person commts the offense of Kidnapping if he
intentionally or knowingly restrains a person with intent to
terrorize that person.

There are three material el ements of the offense of
Ki dnappi ng, each of which the prosecution nust prove beyond a
reasonabl e doubt.

These three el enents are:

1. That, on or about July 6, 1998, in the City and County
of Honolulu, State of Hawaii, the Defendant, Bryan Mara,
restrai ned Sandral yn Nguyen

2. That the Defendant did so intentionally or know ngly;
and
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3. That the Defendant did so with the intent to terrorize

t hat person.

If you find that the prosecution has proven beyond a
reasonabl e doubt that the Defendant conmitted the of fense of

Ki dnappi ng, then you nust also answer the follow ng questions on a

speci al interrogatory which will be provided to you:

1. Has the prosecution proven beyond a reasonabl e doubt
that the Defendant, Bryan Mara, did not rel ease Sandral yn Nguyen
vol untarily?

2. Has the prosecution proven beyond a reasonabl e doubt
that the Defendant, Bryan Mara, did not rel ease Sandral yn Nguyen

alive and not suffering fromserious or substantial bodily injury?

3. Has the prosecution proven beyond a reasonabl e doubt
that the Defendant, Bryan Mara, did not rel ease Sandral yn Nguyen
in a safe place prior to trial?

You must answer each of these questions separately. A "Yes"
answer to any of these questions nust be unani nmous. |If you are
not unani nobus in your answer to any of these questions, then you
nmust answer that question "No".

In answering the three special interrogatory questions,
the jury answered "Yes" to question no. 1 and "No" to each of
questions nos. 2 and 3.4 On August 29, 2001, the jury found Mara
guilty of all counts charged in the Septenber 22, 1998
Indictnent. The court set sentencing for Novenber 1, 2001.

On Cctober 1, 2001, the State filed a Motion for
Ext ended Term of Inprisonnment, a Motion for Consecutive Term

Sentencing, and a Motion for Sentencing of Repeat Ofender. On

o It appears that, when the jury answered question no. 1 in the
affirmative, the jury found that Plaintiff-Appellee State of Hawai‘ (the
State) proved beyond a reasonabl e doubt that Defendant- Appellant Bryan Mara
did not "release" the victim On the contrary, the State proved that the
victi mescaped. There having been no "rel ease,” the jury answered questions
nos. 2 and 3 in the negative.

10
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Cct ober 3, 2001, Mara filed "Defendant's Menorandum in Qpposition
to State's Mdtion for Extended Term of | nprisonnment and Motion
for Consecutive Term Sentencing Filed October 1, 2001." In his
menor andum Mara argued that an extended and consecutive term of
i mprisonnment were not authorized in his case because HRS
8§ 706-609 (1993) precluded such sentencing options.

On Novenber 13, 2001, followi ng a hearing on
Novenber 1, 2001, the court orally granted the State's Mdtion for
Sentenci ng of Repeat O fender, granted in part and denied in part
the State's Motion for Extended Term of |nprisonnent, and denied

the State's notion for the inposition of consecutive rather than

concurrent terns. In relevant part, the court stated as foll ows:
M. Mara, you know, | really have thought a | ot about this.
| don't think it's all that easy, because the notion for repeat
of fender, | have to grant, okay. And | amgoing to grant that
not i on.

The notion for extended [term of inprisonnent], it's a close
call. | nean, | think your record shows that the violence has
been escalating, and . . . | think it's right for the Court to
consi der what happened during trial and your record, of course.

And | think that |ooking at everything, | really feel that I
shoul d grant the notion for extended [term of inprisonnent], at
least in this set of cases [(Cr. No. 98-2052)].

And, you know, with . . . extending the tens to .
twenties . . . , that's all with possibility of parole
consi dering your age, | have no problem
The one that really nade ne think was the kidnapping. It's

not that easy to extend soneone's termfrom 20 years to life. |
even consi dered, nmaybe not granting as to that [notion] which
would be a little bit of an aberration, but it's because, | nean,
you know, it's a close call, but | don't know.

11
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Al right. . . . | amgoing to grant [the Mtion for Repeat
O fender Sentencing and Motion for Extended Term Sentencing], with
respect to Counts 1 and 2.

As to Count 3, I'mgoing to grant the [Mtion for Repeat
O fender Sentencing] so that the sentence is[,] as in Counts 1
and 2, you will serve a termof 20 years with a mandatory term of
ten. In Count 2, you will pay restitution of $800.

In Count 3, you will serve a sentence of 20 years with a
mandat ory m ni mum of 20 years, all concurrent][.]

| believe this man is dangerous to the conmunity, and these
extended ternms are required to protect the comunity.

| have considered the factors under [HRS 8] 706-606 very
seriously.

On Novenber 14, 2001, the court anended its deci sion,
in relevant part, as foll ows:

Yesterday | m sspoke to the notion for consecutive
[sentencing]. | amgoing to order that the jail terns run
consecutively to what M. Mara is doing now. . . . | think
that's fair for the follow ng reasons:

| take judicial notice of the trial proceedings and the
files herein.

I've | ooked at, of course, the [HRS § 706-606 factors, and

I think that [Mara] . . . has an escal ating viol ence probl em
He's a danger to the comunity, . . . and | think the
consecutive [sentence] is necessary to protect the public. In
addition, it is just punishnent.
You know, |'mthe new judge. | amnot the [judge] who
handl ed the withdrawal of the . . . guilty plea, and hence, a

judge without any interest in what happened with regard to that
proceedi ng.

| heard the trial on the nerits and amfamliar with the
trial circunmstances and, of course, |'ve reviewed the presentence
report very carefully.

I think that this is an appropriate sentence, considering
[ Mara's] dangerousness to society and is . . . necessary.

So the notion for consecutive [sentencing] as to what M.
Mara is doing now is granted.]

12
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The court inposed twenty years' incarceration for each

of Counts I, Il, and Ill, a mandatory mi nimum of twenty years for
Count 111, and a mandatory m nimum of ten years for Counts
and I1.

We note that the court only partially granted the
State's Mdtion for Consecutive Sentencing. In its notion, the
State asked that the inprisonment terminposed for each count run
consecutive to any other termof inprisonment Mara was serving.
In other words, the State wanted the inprisonnment termfor each
count to run consecutive to the terns for each of the other
counts and to any other term Mara was serving. However, on
Novenber 14, 2001, the court stated its "order that the jail
terms run consecutively to what M. Mara is doing now.]" In
ot her words, although it ordered the three inprisonnment ternms to
run consecutive to any other term Mara was serving, the court
ordered the three inprisonnent terns to run concurrent with each
other. Thus, the Novenber 14, 2001 Judgnent states, "SENTENCE TO
BE SERVED CONSECUTI VELY W TH ANY OTHER SENTENCE CURRENTLY BEI NG
SERVED AND WTH CREDIT TO BE G VEN FOR TI ME ALREADY SERVED." The
"SENTENCE" refers to the sentence for Counts I, Il, and Ill. The
Novenber 14, 2001 Judgnent does not say that the sentences for
each of the three counts run consecutive to each other.

The Novenber 14, 2001 Judgnent al so ordered paynent of

$800 restitution for Count Il and ordered the mttinus to issue

13
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imedi ately. Mara's Notice of Appeal followed on Novenber 20,
2001.
STANDARDS COF REVI EW

Jury Instructions To Which No Objection Was Made

As a general rule, jury instructions to which no objection
has been nade at trial will be reviewed only for plain error.
This court will apply the plain error standard of reviewto
correct errors which seriously affect the fairness, integrity, or
public reputation of judicia proceedings, to serve the ends of
justice, and to prevent the denial of fundamental rights.

This court's power to deal wth plain error is one to be
exerci sed sparingly and with cauti on because the plain error
rule represents a departure froma presupposition of the
adversary system— that a party nust ook to his or her
counsel for protection and bear the cost of counsel's

m st akes.

If the substantial rights of the defendant have been affected
adversely, the error will be deened plain error

When jury instructions or the om ssion thereof are at
i ssue on appeal, the standard of review is whether, when
read and considered as a whole, the instructions given are
prejudicially insufficient, erroneous, inconsistent, or
m sl eadi ng.

The trial court is not required to instruct the
jury |n the exact words of the applicable statute but to
present the jury with an understandabl e instruction that
aids the jury in applying that lawto the facts of the case.
Erroneous instructions are presunptively harnful and are a
ground for reversal unless it affirmatively appears fromthe
record as a whole that the error was not prejudicial. |If
that standard is met, however, the fact that a particular
instruction or isolated paragraph may be objectionable, as
i naccurate or msleading, will not constitute ground for

reversal. Whether a jury instruction accurately sets forth
the relevant law is a question that this court reviews
de novo.

Fur t her nor e,

error is not to be viewed in isolation and
considered purely in the abstract. It nust be
examned in the light of the entire proceedi ngs and
given the effect which the whole record shows it to be
entitled. In that context, the real question becones
whet her there is a reasonable possibility that error
may have contributed to conviction

14
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If there is such a reasonable possibility in a
crimnal case, then the error is not harm ess beyond a
reasonabl e doubt, and the judgnent of conviction on
which it nay have been based nust be set aside.

State v. Vanstory, 91 Hawai‘i 33, 42-43, 979 P.2d 1059, 1068-69

(1999) (internal quotation marks, citations, and brackets
omtted).

Sufficiency of the Evidence

The Hawai ‘i Suprene Court has repeatedly stated:

[ Evi dence] adduced in the trial court nust be considered in the
strongest light for the prosecution when the appellate court
passes on the | egal sufficiency of such evidence to support a
conviction; the sane standard applies whether the case was before
a judge or jury. The test on appeal is not whether guilt is

est abl i shed beyond a reasonabl e doubt, but whether there was
substanti al evidence to support the conclusion of the trier of
fact.

"' Substantial evidence' as to every material elenment of the
of fense charged is credible evidence which is of sufficient
quality and probative value to enable a person of reasonable
caution to support a conclusion."

State v. Richie, 88 Hawai‘i 19, 33, 960 P.2d 1227, 1241 (1998)

(citations and bl ock quotation format omtted).

Sent enci ng

"The authority of a trial court to select and determ ne
the severity of a penalty is normally undi sturbed on review in
t he absence of an apparent abuse of discretion or unless
applicable statutory or constitutional conmmands have not been

observed." Barnett v. State, 91 Hawai‘ 20, 26, 979 P.2d 1046,

1052 (1999) (citations and internal quotation marks omtted).

"I'n general, to constitute an abuse [of discretion] it nust

15
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appear that the court clearly exceeded the bounds of reason or
di sregarded rules or principles of law or practice to the

substantial detrinment of a party litigant.” State v. Tauiliili,

96 Hawai ‘i 195, 198, 29 P.3d 914, 917 (2001) (citations and
internal quotation marks omtted).

Statutory Interpretation

"'[The] interpretation of a statute . . . is a question

of law reviewable de novo.'" State v. Kotis, 91 Hawai‘ 319,

327, 984 P.2d 78, 86 (1999) (citations omtted).
The Hawai ‘i Suprene Court has repeatedly stated that
when interpreting a statute, an appellate court's

forenpst obligation is to ascertain and give effect to the
intention of the legislature, which is to be obtained primarily
fromthe | anguage contained in the statute itself. And where the
| anguage of the statute is plain and unanbi guous, [a court's] only
duty is to give effect to the [the statute's] plain and obvious
meani ng.

State v. Wells, 78 Hawai‘ 373, 376, 894 P.2d 70, 73 (1995)
(citations, brackets, and internal quotation marks omtted).
Accordi ngly,

we nmust read statutory | anguage in the context of the entire
statute and construe it in a manner consistent with its purpose.

When there is doubt, doubl eness of neaning, or
i ndistinctiveness or uncertainty of an expression used in a
statute, an anbiguity exists.

In construing an ambi guous statute, the neaning of the

ambi guous words nay be sought by examining the context, with which
t he anbi guous words, phrases, and sentences may be conpared, in
order to ascertain their true neaning. Moreover, the courts nmay
resort to extrinsic aids in determning legislative intent. One
avenue is the use of legislative history as an interpretive tool.
This court may al so consider the reason and spirit of the | aw, and
the cause which induced the legislature to enact it to discover
its true neaning. Laws in pari materia, or upon the sane subject
matter, shall be construed wth reference to each other. What is

16
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clear in one statute may be called upon in aid to explain what is
doubtful in another.

State v. Rauch, 94 Hawai‘ 315, 322, 13 P.3d 324, 331 (2000)

(citations, brackets, ellipses, internal quotation nmarks, and
bl ock quote format onitted).
RELEVANT STATUTES

HRS § 706-606 states as foll ows:

The court, in determining the particul ar sentence to be inposed,
shal | consi der:

(1) The nature and circunstances of the offense and the
hi story and characteristics of the defendant;

(2) The need for the sentence inposed:

(a) To reflect the seriousness of the offense, to
pronote respect for law, and to provide just
puni shnment for the of fense;

(b) To afford adequate deterrence to crim nal
conduct ;

(c) To protect the public fromfurther crines of the
def endant; and

(d) To provide the defendant w th needed educati ona
or vocational training, nmedical care, or other
correctional treatnent in the nost effective
manner ;

(3) The ki nds of sentences available; and

(4) The need to avoid unwarranted sentence disparities
anong defendants with simlar records who have been
found guilty of simlar conduct.

HRS 8§ 706-606.5 states, in relevant part, as follows:

(1) Notwithstanding [HRS] section 706-669° and any other law to
the contrary, any person convicted of . . . any class A felony
[or] any class B felony . . . shall be sentenced to a nandatory
m ni mum period of inprisonnent without possibility of parole
during such period as foll ows:

=) HRS § 706-669 (1993 & Supp. 2002) governs procedures for
determining a mininumtermof inprisonnment.

17
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(Foot not e

"When a

(c) Three or nore prior felony convictions:

(ii) Were the instant convictionis for a class A
felony — 20 years

(iii) Where the instant convictionis for a class B
felony — ten years;

(5) The sentencing court may inmpose the above sentences
consecutive to any sentence i nposed on the defendant for a prior
convi ction, but such sentence shall be inposed concurrent to the
sentence inposed for the instant conviction. The court may inpose
a |l esser mandatory m ni mum peri od of inprisonnment without
possibility of parole than that nmandated by this section where the
court finds that strong mitigating circunstances warrant such
action. Strong mtigating circunstances shall include, but wll
not be limted to[,] the provisions of [HRS] section 706-621. The
court shall provide a witten opinion stating its reasons for
i nposi ng the | esser sentence.

added.)
HRS § 706-609 states, in relevant part, as follows:

sentence is set aside on direct or coll ateral

attack, the court shall not inpose a new sentence for the sane

of f ense,

foll ows:

which is nore severe than the prior sentence.”

HRS § 706-661 (Supp. 2002) states, in relevant part, as

In the cases designated in [HRS] section 706-662, a person who has
been convicted of a felony may be sentenced to an extended
i ndeterm nate termof inprisonnent. Wen ordering such a

sentence, the court shall inpose the maxi mum | ength of
i mprisonment . . . as follows:
(2) For a class A felony — indeterninate |ife term of

i nprisonnent;

18
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foll ows:

(3) For a class B felony — indeterm nate twenty-year term
of inprisonnent;

The m ninumlength of inprisonnent for . . . (2) [and]
(3) . . . shall be determned by the Hawaii paroling authority in
accordance with [HRS] section 706-669.

HRS § 706-662 (Supp. 2002) states, in relevant part, as

A convi cted defendant nay be subject to an extended term of
i mpri sonment under [HRS] section 706-661, if the convicted
def endant satisfies one or nore of the following criteria:

(1) The defendant is a persistent offender whose
i mprisonment for an extended termis necessary for
protection of the public. The court shall not make
this finding unless the defendant has previously been
convicted of two felonies committed at different tines
when t he defendant was ei ghteen years of age or ol der

(4) The defendant is a multiple of fender whose crim nal
actions were so extensive that a sentence of
i mprisonnent for an extended termis necessary for
protection of the public. The court shall not make
this finding unless:

(a) The defendant is being sentenced for two or nore
felonies or is already under sentence of
i mprisonment for felony[.]

HRS § 706-668.5 states as foll ows:

(1) If multiple terns of inprisonment are inposed on a def endant
at the sane tinme, or if atermof inprisonnent is inposed on a
def endant who is already subject to an unexpired term of

i mprisonment, the terns nmay run concurrently or consecutively.
Multiple terns of inprisonnent inposed at the same tine run
concurrently unless the court orders or the statute nmandates that
the terms run consecutively. Miltiple ternms of inprisonnent

i nposed at different tines run consecutively unless the court
orders that the terms run concurrently.

(2) The court, in determ ning whether the terms inposed

are to be ordered to run concurrently or consecutively, shal
consider the factors set forth in [HRS] section 706-606.
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HRS § 707-720 states, in relevant part, as follows:

(1) A person comrits the offense of kidnapping if the person
intentionally or know ngly restrains another person wth intent
to:

(e) Terrorize that person .

(2) Except as provided in subsection (3), kidnapping is a
class A felony.

(3) In a prosecution for kidnapping, it is a defense which
reduces the offense to a class B felony that the defendant
voluntarily released the victim alive and not suffering from
serious or substantial bodily injury, in a safe place prior to
trial.

DI SCUSSI ON
1.

In light of HRS § 707-720(3), which reduces the offense
of Kidnapping froma class A felony to a class B felony if "the
def endant voluntarily released the victim alive and not
suffering fromserious or substantial bodily injury, in a safe
place prior to trial[,]" Mara contends that the circuit court
reversibly erred when it failed to include the phrase "prior to
trial"™ in question no. 1 of the court's special interrogatory.

At the outset, we note that (a) Mara never objected to
guestion no. 1 at trial and (b) question no. 1, excluding the

nanes, repeats verbatim Hawai‘ Pattern Jury Instructions -
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Crimnal 9.37 (2002).° As noted above, "[as] a general rule,
jury instructions to which no objection has been nade at trial
will be reviewed only for plain error.” Vanstory, 91 Hawai‘ at
42, 979 P.2d at 1068.

& Hawai i Pattern Jury Instructions - Crimnal 9.37 (2002) and Judge

Karen S. S. Ahn's instructions to the jury state as follows:
Hawai i Pattern Jury Judge Ahn's Instruction
Instructions - Criminal 9.37 to the Jury

If you find that the prose- If you find that the prose-
cution has proven beyond a reason- cution has proven beyond a reason-
abl e doubt that the Defendant comnmt- abl e doubt that the Defendant
committed the of fense of Kidnapping, committed the of fense of Kidnapping,
then you nust al so answer the then you nust al so answer the
followi ng three questions on a speci al foll owi ng questions on a speci al
interrogatory which will be interrogatory which will be
provided to you: provided to you:

1. Has the prosecution proven 1. Has the prosecution proven

beyond a reasonabl e doubt t hat beyond a reasonabl e doubt t hat

t he Def endant did not t he Def endant, Bryan Mara,

rel ease (nane of person) did not rel ease Sandral yn

vol untarily? Nguyen vol untarily?

2. Has the prosecution proven 2. Has the prosecution proven

beyond a reasonabl e doubt that beyond a reasonabl e doubt that

t he Defendant did not rel ease t he Defendant, Bryan Mara, did not

(nane_of person) alive and not rel ease Sandral yn Nguyen alive and

suffering from serious or not suffering fromserious or

substantial bodily injury? substantial bodily injury?

3. Has the prosecution proven 3. Has the prosecution proven

beyond a reasonabl e doubt that beyond a reasonabl e doubt that

t he Defendant did not rel ease t he Defendant, Bryan Mara, did not

(nane _of person) in a safe place rel ease Sandral yn Nguyen in a safe

prior to trial? pl ace prior to trial?

You must answer each of these You must answer each of these
guestions separately. A "Yes" answer gquestions separately. A "Yes"
to any of these questions must be answer to any of these questions
unani nous. |If you are not unani nous nust be unanimous. |f you are not
in your answer to any of these unani nous i n your answer to any of
guestions, then you nust answer that guestions, then you nust answer
guestion "No". t hat question "No"

We recommend a review of Hawai‘i Pattern Jury Instructions -
Criminal 9.37 (2002) in light of this opinion
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The court asked the jury whether the State had proven
beyond a reasonabl e doubt that Mara (1) did not rel ease Nguyen
voluntarily; (2) did not release Nguyen alive and not suffering
fromserious or substantial bodily injury; and (3) did not
rel ease Nguyen in a safe place prior to trial. Mra notes that
"[the] time element . . . applies to all of: voluntary rel ease;
no injury; and safe place. The court attached it only to
item[3], safe place."

We concl ude that the HRS § 707-720 defense inposed upon
the State the burden of proving beyond a reasonabl e doubt that
Mara did not (a) release Nguyen alive, (b) prior to trial
(c) voluntarily, (d) not suffering from serious or substanti al
bodily injury, or (e) in a safe place. |If and when the State
satisfied its burden of disproving one or nore of these five
el enents, it disproved the defense.

According to the instruction actually given, it was the
State's burden to prove beyond a reasonabl e doubt that Mara did
not rel ease Nguyen (a) voluntarily, (b) alive and not suffering
fromserious or substantial bodily injury, or (c) in a safe place
prior to trial.

The failure of the instruction to connect "rel ease" and
“prior to trial" is harm ess beyond a reasonable doubt. It is
undi sputed that Mara did not release the victimafter the

commencenent of the trial. Mor eover, when the court failed to
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limt the time of the release to a tine prior to trial, it added
to the State's burden. The jury found that the State had proven
beyond a reasonabl e doubt that Mara did not, prior to the jury's
verdict, voluntarily release the victim
2.

Mara contends that the State presented insufficient
evi dence to prove beyond a reasonabl e doubt that Mara did not
rel ease Nguyen voluntarily.

At trial, the State adduced evidence that upstairs, for
a period of time, Mara physically prevented Nguyen from going
downstairs. Wien Mara noved away from Nguyen and Nguyen ran
downstairs to exit the door, Mara followed her, pulled her hair,
and pushed her down to the floor. Wen Mara then went back
upstairs to take possession of the itens he was taking from
Nguyen's bedroom Nguyen ran fromthe house with her daughter. A
short tine later, Mara exited the townhouse and departed in his
pi ckup truck

Mara's attorney argued that Mara voluntarily rel eased
Nguyen when he (a) went to retrieve the stolen itens from
Nguyen's bedroom and (b) left 98-268 Ualo Street in his pickup
truck. In this appeal, the question is whether the evidence at
trial is sufficient to support findings, beyond a reasonabl e
doubt, that Mara did not rel ease Nguyen voluntarily. The

following are the possibilities: (a) did not rel ease,
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(b) released involuntarily, or (c) released voluntarily. W
conclude that the evidence is sufficient to support a finding,
beyond a reasonabl e doubt, that Mara "(a) did not rel ease”
Nguyen. The fact that Mara did not pursue Nguyen after she
escaped is not evidence of a rel ease.

Mor eover, even assuming it is concluded that the fact
t hat Nguyen fell to the floor and Mara went back upstairs to
retrieve the itens he had taken from Nguyen prove all of the
other elements of the defense, the State proved the "not in a
safe place prior to trial" elenent. As long as Mara was in
Nguyen's townhouse, it was not a safe place for Nguyen.

3.
In the Novenber 29, 2000 Judgrment and the Novenber 14,

2001 Judgment, the court sentenced Mara as fol |l ows:

Novenber 29, 2000 Judgnent Novenber 14, 2001 Judgnent
Count 1 10 years' incarceration and 20 years' incarceration and
mandat ory mi ni num 10 years' mandatory mini num
Count 2 10 years' incarceration and 20 years' incarceration,
mandat ory m ni num 10 years' nmandatory m ni mum
and $800 restitution
Count 3 20 years' incarceration and 20 years' incarceration and
mandat ory mi ni mum mandat ory m ni num
These three sentences to run These three sentences to run
concurrently with each ot her consecutive to any ot her
and with any other sentence sentence Mara is currently
Mara is currently serving serving
Mttimus to issue inmediately Mttimus to issue inmediately

Comparing the two sentences, it is apparent that the

Novenber 14, 2001 (second) sentence is nore severe than the
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Novenber 29, 2000 (first) sentence. Mara contends that the
circuit court erred when the Novenber 14, 2001 Judgnent inposed a
sentence nore severe than the Novenber 29, 2000 Judgnent. Mara
argues that HRS § 706-609 precludes such a sentence.

This subject matter has a long history. The United

States Suprene Court in North Carolina v. Pearce, 395 U S. 711

89 S. . 2072 (1969), decided two cases. In the first case,

Pear ce,

t he respondent Pearce was convicted in a North Carolina court upon
a charge of assault with intent to conmit rape. The trial judge
sentenced himto prison for a termof 12 to 15 years. Severa
years later he initiated a state post-conviction proceedi ng which
culmnated in the reversal of his conviction by the Suprene Court
of North Carolina, upon the ground that an involuntary confession
had unconstitutionally been admitted in evidence against him 266
N.C. 234, 145 S. E. 2d 918. He was retried, convicted, and
sentenced by the trial judge to an eight-year prison term which
when added to the tinme Pearce had al ready spent in prison, the
parties agree anmounted to a |l onger total sentence than that
originally inposed.

1d. at 713, 89 S. . at 2074 (footnote omtted).

In the second case, Sinpson v. Rice,

the respondent Rice pleaded guilty in an Al abama trial court to
four separate charges of second-degree burglary. He was sentenced
to prison ternms aggregating 10 years. Two and one-half years

| ater the judgnents were set aside in a state coram nobis
proceedi ng, upon the ground that Ri ce had not been accorded his
constitutional right to counsel. See G deon v. Wi nwight, 372
US 335 83S C. 792, 9 L. Ed. 2d 799. He was retried upon
three of the charges, convicted, and sentenced to prison terns
aggregating 25 years

395 U.S. at 714, 89 S. C. at 2075 (footnotes omtted).
Inits one opinion for the two cases, the United States

Suprene Court decided, in relevant part, as follows:

We hold, therefore, that neither the doubl e jeopardy
provi sion nor the Equal Protection C ause inmposes an absol ute bar
to a nore severe sentence upon reconviction. A trial judge is not
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constitutionally precluded, in other words, frominposing a new
sentence, whether greater or less than the original sentence, in
the Iight of events subsequent to the first trial that nay have
thrown new |Iight upon the defendant's "life, health, habits,
conduct, and nental and noral propensities.”" WIllianms v. New
York, 337 U S. 241, 245, 69 S. . 1079, 1082, 93 L. Ed. 1337
Such information nay cone to the judge's attention fromevidence
adduced at the second trial itself, froma new presentence
investigation, fromthe defendant's prison record, or possibly
fromother sources. The freedom of a sentencing judge to consider
t he defendant's conduct subsequent to the first conviction in

i mposi ng a new sentence is no nore than consonant with the
principle, fully approved in Wllians v. New York, supra, that a
State nay adopt the "preval ent nodern phil osophy of penol ogy that
the puni shment should fit the offender and not nerely the crine.”
Id. at 247, 69 S. Ct. at 1083.

To say that there exists no absolute constitutional bar to
the inposition of a nbre severe sentence upon retrial is not,
however, to end the inquiry. There remains for consideration the
i npact of the Due Process Clause of the Fourteenth Amendnent.

It can hardly be doubted that it would be a flagrant
violation of the Fourteenth Anendnment for a state trial court to
foll ow an announced practice of inposing a heavier sentence upon
every reconvicted defendant for the explicit purpose of punishing
the defendant for his having succeeded in getting his origina
conviction set aside. Were, as in each of the cases before us,
the original conviction has been set aside because of a
constitutional error, the inposition of such a punishnent,
"penal i zi ng those who choose to exercise" constitutional rights,
"woul d be patently unconstitutional." United States v. Jackson,
390 U.S. 570, 581, 88 S. Ct. 1209, 1216, 20 L. Ed. 2d 138. And the
very threat inherent in the existence of such a punitive policy
woul d, with respect to those still in prison, serve to "chill the
exerci se of basic constitutional rights." 1d., at 582, 88 S. Ct.,
at 1216. See also Giffin v. California, 380 US. 609, 8 S
1229, 14 L. Ed. 2d 106; cf. Johnson v. Avery, 393 U. S. 483, 89 S
Ct. 747, 21 L. Ed. 2d 718. But even if the first conviction has
been set aside for nonconstitutional error, the inposition of a
penal ty upon the defendant for having successfully pursued a
statutory right of appeal or collateral remedy would be no less a
viol ati on of due process of law. [FN19 See Van Al styne, |In
G deon' s Wake: Harsher Penalties and the "Successful" Crinina
Appel lant, 74 YALE L.J. 606 (1965); Note, Unconstitutiona
Conditions, 73 Harv. L. Rev. 1595 (1960).] "A new sentence, with
enhanced puni shnent, based upon such a reason, would be a fl agrant

violation of the rights of the defendant." N chols v. United
States, 106 F. 672, 679. A court is "without right to * * * put a
price on an appeal. A defendant's exercise of a right of appea

nmust be free and unfettered. * * * [I]t is unfair to use the
great power given to the court to determ ne sentence to place a
defendant in the dilemm of making an unfree choice." Wrcester
V. Conmi ssioner [of Internal Revenue], 370 F.2d 713, 718. See
Short v. United States, 120 U.S. App. D.C. 165, 167, 344 F.2d 550,
552. "This Court has never held that the States are required to
establish avenues of appellate review, but it is now fundanent al
that, once established, these avenues nust be kept free of
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unreasoned di stinctions that can only inpede open and equal access
to the courts. Giffinv. Illinois, 351 U S. 12, 76 S. Ct. 585,
100 L. Ed. 891; Douglas v. California, 372 U 'S. 353, 83 S.
814, 9 L. Ed. 2d 811; Lane v. Brown, 372 U.S. 477, 83 S. Ct. 768,
9 L. Ed. 2d 892; Draper v. Washington, 372 U.S. 487, 83 S. C
774, 9 L. Ed. 2d 899." Rinaldi v. Yeager, 384 U.S. 305, 310-311
86 S. Ct. 1497, 1500-1501, 16 L. Ed. 2d 577.

Due process of law, then, requires that vindictiveness
agai nst a defendant for having successfully attacked his first
conviction nust play no part in the sentence he receives after a
new trial. And since the fear of such vindictiveness may
unconstitutionally deter a defendant's exercise of the right to
appeal or collaterally attack his first conviction, due process
al so requires that a defendant be freed of apprehension of such a
retaliatory notivation on the part of the sentencing judge. [FN20
(The existence of a retaliatory notivation would, of course, be
extremely difficult to prove in any individual case. But data
have been collected to showthat increased sentences on
reconviction are far fromrare. See Note, Constitutional Law
Increased Sentence and Denial of Credit on Retrial Sustai ned Under

Traditional Waiver Theory, 1965 Duwke L.J. 395. . . .)]

In order to assure the absence of such a notivation, we have
concl uded t hat whenever a judge inposes a nore severe sentence
upon a defendant after a newtrial, the reasons for his doing so
must affirmatively appear. Those reasons nust be based upon
obj ective information concerning identifiable conduct on the part
of the defendant occurring after the tinme of the original
sentenci ng proceeding. And the factual data upon which the
i ncreased sentence is based nust be nmade part of the record, so
that the constitutional legitinmcy of the increased sentence may
be fully reviewed on appeal

395 U.S. at 723-26, 89 S. C. at 2079-81.

HRS § 706-609 was enacted in 1972. It did not follow
the route permtted by the United States Suprene Court in Pearce
and Sinpson. It followed the Anerican Bar Association's 1968
recomendati on and specifies that "[where] a . . . sentence has
been set aside on direct or collateral attack, the |egislature
shoul d prohibit a new sentence for the sane offense . . . which
is nore severe than the prior sentence[.]" STANDARDS RELATING TO

SENTENCI NG ALTERNATI VES AND PROCEDURES § 3.8 (1968).
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The Commentary to HRS § 706-609 states, in relevant
part, as foll ows:

This section is derived fromthe American Bar Association's
[1968] Standards Relating to Sentencing Alternatives and
Procedures. The section is self explanatory. The reasons which
conmpel l ed the Anerican Bar Association Project to reconmend this
section have been well stated in the comentary to the S andards.
We yield to the tenptation to quote that comentary at |ength:

There are three reasons which have | ed the Advisory
Conmmittee to this view The first relates to the sel ection
process which leads to the possibility of an increased
sentence. The only argunent which can justify an increase
following a re-trial is that the original sentence was too
light, either because the first judge was too | enient or
because new facts have been presented. However, the only
cl ass of persons who are vulnerable to this argunent
consi sts of those who have exercised the right to chall enge
their convictions. There is no basis for believing that
there exists any rational correspondence between this group
and t hose of fenders who nmay i ndeed deserve an
i ncrease.

The second argunent is closely related. The risk of a
greater sentence as the result of the assertion of the right
of review necessarily acts as a deterrent to the exercise of
the right. The issue thus posed is whether this is a
desirable result. The Advisory Comrttee believes that it
is not. The extent of the pressure placed on an individua
def endant bears no relation to the degree of injustice which
may have been perpetrated. A systemwhich fears the
assertion of error to a degree that it nust place artificial
deterrents in the path which leads to reviewis not a
heal thy system There can al so be adverse effects on the
rehabilitative effort of the individual defendant who
bel i eves that he was wronged but is told that he may have to
subject hinself to the possibility of a greater wong in
order to assert any error.

The third reason which | eads the Advisory Conmittee to
this view begins with the difficulties which a contrary
position would invite. It is a matter of record that some
j udges have i nmposed harsher sentences because of |ack of
synpathy with the constitutional rights asserted by sone
defendants, and in a frank attenpt to nmininize the nunbers
who will assert such rights in the future. Yet it is at
| east clear that greater puni shment should not be inflicted
on the defendant because he has asserted his right to
appeal. The only justification for an increased sentence,
as noted above, is either that the first judge was too
I enient or that new facts have been di scovered. A position
contrary to the standard proposed here woul d thus
necessitate in every case a factual inquiry to determ ne the
notivation of the judge who i nposed the new sentence. As
the Fourth Circuit recently pointed out, it is "inpossible,
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and nost distasteful” for other courts to be required to
meke that kind of inquiry. |If the systemcan avoid such a
result at a cost which is not prohibitive, it npst certainly
should do so. 1In the Advisory Conmittee's view, the cost in
this instance particularly in Iight of the other reasons
advanced above is not significant.

Finally, it should also be noted that there are
substantial constitutional argunments which can be nade
against a practice contrary to the proposed standard. The
First and Fourth Circuits have recently held an increased
sentence after a re-trial to be unconstitutional. The Third
Circuit has di sagreed.

The Code finds the reasoning of the comentary to the

St andar ds persuasi ve and accordingly, in this section, accepts the
recomendati on purposed [sic].

(G tations and footnotes omtted.)

There are the follow ng three possible situations:
(1) where the first sentence was inposed after a trial and the
second sentence was inposed after a re-trial, (2) where the first
sentence was i nposed after an unbargai ned plea and the second
sentence was inposed after a trial, and (3) where the first
sentence was i nposed pursuant to a plea bargain and the second
sentence was inposed after a trial

California does not have a statute conparable to HRS

§ 706-609. In People v. Superior Court, 131 Cal. App. 3d 256,

257-59, 182 Cal. Rptr. 426, 427-28 (1982), the California Suprene
Court made a distinction between situations (1) and (3). Inits
opinion, the California Suprene Court stated, in relevant part,

as foll ows:

Pursuant to a plea bargain defendant entered a pl ea of
guilty to murder in the first degree. At the voir dire prior to
the entry of the plea the prosecutor made it clear that but for
the bargain he would be alleging special circunstances in
connection with the nurder, and defendant nade it equally cl ear
that he was pleading guilty to avoid the death penalty. Shortly
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after the entry of plea, but prior to sentencing, defendant noved
to withdraw his guilty plea. H's notion was deni ed and he was
then sentenced to life inprisonnment. That judgnent of conviction
was reversed on appeal: the trial court was directed to all ow

def endant the opportunity to withdraw his guilty plea and to
substitute a plea of not guilty.

After this was acconplished, the prosecutor filed an anmended
i nformati on adding three separate special circunstances.
Def endant successfully nmoved to strike each. .

Fam liar and basic principles of |aw reinforced by sinple
justice require that when an accused withdraws his guilty plea the
status quo ante nmust be restored. When a pl ea agreenent has been
resci nded the parties are placed by the law in the position each
had before the contract was entered into. (In re Sutherland
(1972) 6 Cal. 3d 666, 672, 100 Cal. Rptr. 129, 493 P.2d 857.)

Here defendant agreed to plead guilty to murder in order to obtain
a reciprocal benefit: the forbearance of the prosecutor in not
amending the information to seek the death penalty. \When a

def endant withdraws his plea, the prosecutor is no |onger bound;
counts dism ssed may be restored. (People v. Collins (1978) 21
Cal . 3d 208, 215, 145 Cal. Rotr. 686, 577 P.2d 1026.)

Def endant contends these rules change when the w thdrawal of
a plea is ordered by an appellate court. In particular he
enphasi zes one sentence in People v. Henderson (1963) 60 Cal. 2d
482, 497, 35 Cal. Rptr. 77, 386 P.2d 677: "A defendant's right of
appeal from an erroneous judgnment is unreasonably inpaired when he
is required to risk his life to invoke that right."

Def endant, noting that he was successful on appeal froma
j udgnent of conviction inposing inprisonnent and that the
prosecut or now seeks the death penalty, believes that one sentence
in Henderson works for him It doesn't. |t has never been
utilized in a situation such as this involving a plea bargain, and
for good reason. Henderson involved doubl e jeopardy; the case at
hand does not. The |anguage taken from Henderson relied upon by
def endant here means only that the right of appeal froman
erroneous judgment after trial i S unreasonably inpaired when a
defendant is required to risk a harsher penalty to invoke that
right.

(Footnotes omitted, enphasis in original.)

The United States al so does not have a statute

conparable to HRS § 706-609 and, in Alabama v. Smith, 490 U S

794, 798-802, 109 S. O 2201, 2204-07 (1989), the United States

Suprenme Court agreed with the California Suprene Court and

disagreed with its prior opinion in Pearce and Sinpson. In
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Smith, the United States Suprene Court stated, in relevant part,
as foll ows:

Wil e sentencing discretion permits consideration of a w de
range of information relevant to the assessment of punishnment, see
Wliliams v. New York, 337 U S. 241, 245-249, 69 S. C. 1079
1082-1084, 93 L. Ed. 1337 (1949), we have recogni zed it must not
be exercised with the purpose of punishing a successful appeal
Pearce, 395 U.S., at 723-725, 89 S C., at 2079-2080. "Due
process of law, then, requires that vindictiveness against a
def endant for having successfully attacked his first conviction
must play no part in the sentence he receives after a newtrial."
ld., at 725, 89 S. C., at 2080. "In order to assure the absence
of such a notivation, we have concl uded that whenever a judge
i nposes a nore severe sentence upon a defendant after a new tri al
the reasons for himdoing so nust affirmatively appear.” |d. at
726, 89 S. Ct., at 2081. Oherw se, a presunption arises that a
greater sentence has been inposed for a vindictive purpose--a
presunption that must be rebutted by "'objective information ..
justifying the increased sentence.'" Texas v. MCullough, 475
U S 134, 142, 106 S. Ct. 976, 981, 89 L. Ed. 2d 104 (1986)
(quoting United States v. Goodwin, 457 U. S. 368, 374, 102 S. C
2485, 2489, 73 L. Ed. 2d 74 (1982)).

VWil e the Pearce opinion appeared on its face to announce a
rul e of sweeping di nension, our subsequent cases have nede cl ear
that its presunption of vindictiveness "do[es] not apply in every
case where a convicted defendant receives a higher sentence on
retrial." Texas v. MCullough, 475 U S., at 138, 106 S. G., at
979. As we explained in Texas v. MCullough, "the evil the
[ Pearce] Court sought to prevent” was not the inposition of
"enl arged sentences after a new trial" but "vindictiveness of a
sentencing judge." Ibid. See also Chaffin v. Stynchconbe, 412
us 17, 25, 93 S. C. 1977, 1982, 36 L. Ed. 2d 714 (1973) (the
Pear ce presunption was not designed to prevent the inposition of
an increased sentence on retrial "for sone valid reason associ ated
with the need for flexibility and discretion in the sentencing
process,” but was "prem sed on the apparent need to guard agai nst
vindictiveness in the resentencing process"). Because the Pearce
presunption "may operate in the absence of any proof of an
i mproper notive and thus . . . block a legitimte response to
crimnal conduct,"” United States v. Goodwi n, supra, at 373, 102 S.
Ct., at 2488, we have linmted its application, |like that of "other
"judicially created nmeans of effectuating the rights secured by
the [Constitution],'" to circunstances "where its 'objectives are
t hought nost efficaciously served,'" Texas v. MCull ough, supra,
at 138, 106 S. C., at 979, quoting Stone v. Powell, 428 U. S. 465,
482, 487, 96 S. Ct. 3037, 3046, 3049, 49 L. Ed. 2d 1067 (1976).
Such circunmstances are those in which there is a "reasonable
likelihood," United States v. Goodwi n, supra, at 373, 102 S. Ct.,
at 2488, that the increase in sentence is the product of actua
vi ndi ctiveness on the part of the sentencing authority. \Where
there is no such reasonabl e |ikelihood, the burden remains upon
the defendant to prove actual vindictiveness, see Wasman v. United
States, 468 U.S. 559, 569, 104 S. C. 3217, 82 L. Ed. 2d 424
(1984).
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In Colten v. Kentucky, 407 U.S. 104, 92 S. C. 1953, 32 L
Ed. 2d 584 (1972), for exanple, we refused to apply the
presunption when the increased sentence was inposed by the second
court in a two-tiered systemwhi ch gave a defendant convicted of a
m sdeneanor in an inferior court the right to trial de novo in a
superior court. W observed that the trial de novo represented a
"conpletely fresh determ nation of guilt or innocence" by a court
that was not being "asked to do over what it thought it had
al ready done correctly." Id., at 117, 92 S. C. at 1960. |If the
de novo trial resulted in a greater penalty, we said that "it no
nmore follows that such a sentence is a vindictive penalty ... than
that the inferior court inposed a |enient penalty.” |bid.
Consequently, we rejected the proposition that greater penalties
on retrial were explained by vindictiveness "with sufficient
frequency to warrant the inposition of a prophylactic rue.” Id.,
at 116, 92 S. ¢., at 1960. Simlarly, in Chaffin v. Stynchconbe,
412 U.S. 17, 93 S. C. 1977, 36 L. Ed. 2d 714 (1973), we held that
no presunption of vindictiveness arose when a second jury, on
retrial follow ng a successful appeal, inposed a higher sentence
than a prior jury. W thought that a second jury was unlikely to
have a "personal stake" in the prior conviction or to be
"sensitive to the institutional interests that m ght occasion
hi gher sentences."® 1d., at 26-28, 93 S. Ct., at 1982-1983.
[FN 3 (W& adopted a similar prophylactic rule to guard agai nst
vi ndi ctiveness by the prosecutor at the postconviction stage in
Bl ackl edge v. Perry, 417 U.S. 21, 94 S. C. 2098, 40 L. Ed. 2d 628
(1974). There the prosecutor charged the defendant with a fel ony
when the latter availed hinmself of de novo review of his initia
conviction of a m sdenmeanor for the same conduct. He received a
sentence of five to seven years for the felony conpared to the
6-nonth sentence he had received for the misdemeanor. O these
facts, we concluded that a presunption of vindictiveness arose
anal ogous to that in Pearce because the "prosecutor clearly has a
consi derabl e stake in discouraging convicted m sdeneanants from
appealing.” 1d. at 27, 94 S. ., at 2102. W made cl ear,
however, that "the Due Process Cl ause is not offended by al
possibilities of increased puni shnent upon retrial after appeal
but only by those that pose a realistic |ikelihood of
‘vindictiveness.'" 1bid. And in our other cases dealing with
pretrial prosecutorial decisions to nodify the charges agai nst a
def endant, we have continued to stress that "a mere opportunity
for vindictiveness is insufficient to justify the inposition of a
prophylactic rule.” United States v. Goodwi n, 457 U. S. 368, 384,
102 S. C. 2485, 2494, 73 L. Ed. 2d 74 (1982); Bordenkircher v.
Hayes, 434 U. S. 357, 98 S. Ct. 663, 54 L. Ed. 2d 604 (1978).)]

We think the same reasoning |l eads to the concl usion that
when a greater penalty is inposed after trial than was inposed
after a prior guilty plea, the increase in sentence is not nore
likely than not attributable to the vindictiveness on the part of
the sentencing judge. Even when the sane judge inposes both
sentences, the rel evant sentencing information available to the
judge after the plea will wusually be considerably | ess than that
avail able after a trial. Aguilty plea nust be both "vol untary"
and "intelligent," Boykin v. Al abama, 395 U.S. 238, 242, 89 S. .
1709, 1711, 23 L. Ed. 2d 274 (1969), because it "is the
defendant's admi ssion in open court that he commtted the acts
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charged in the indictment,"” Brady v. United States, 397 U S. 742,
748, 90 S. Ct. 1463, 1468, 25 L. Ed. 2d 747 (1970). But the sort
of information which satisfies this requirement will usually be
far I ess than that brought out in a full trial on the nerits.

As this case denpbnstrates, supra, at 796-797, at 2203-2204,
in the course of the proof at trial the judge nay gather a fuller
appreciation of the nature and extent of the crinmes charged. The
def endant's conduct during trial nmay give the judge insights into
his noral character and suitability for rehabilitation. Supra, at
797, at 2203. See United States v. Grayson, 438 U S. 41, 53, 98 S
. 2610, 2617, 57 L. Ed. 2d 582 (1978) (sentencing authority's
perception of the truthful ness of a defendant testifying on his
own behal f may be considered in sentencing). Finally, after
trial, the factors that nay have indicated | eniency as
consideration for the guilty plea are no | onger present. See
Brady v. United States, supra, at 752, 90 S. C., at 1471. Here,
too, although the sane judge who sentenced following the guilty
pl ea al so i nposes sentence following trial, in conducting the
trial the court is not sinply "do[ing] over what it thought it had
al ready done correctly."” Colten, supra, at 117, 92 S. C., at
1960. Each of these factors distinguishes the present case, and
others like it, fromcases li ke Pearce. There, the sentencing
judge who presides at both trials can be expected to operate in
the context of roughly the sane sentencing considerations after
the second trial as he does after the first; any unexpl a ned
change in the sentence is therefore subject to a presunption of
vindi ctiveness. In cases like the present one, however, we think
there are enough justifications for a heavier second sentence that
it cannot be said to be nore likely than not that a judge who
i mposes one is notivated by vindictiveness.

Qur conclusion here is not consistent with Sinpson v. Rice,
t he conpanion case to North Carolina v. Pearce. |In Sinpson v.
Ri ce, the conpl ai ned-of sentence followed trial after Rice had
successfully attacked his previous guilty plea. 395 U S, at 714,
89 S. Ct., at 2074. W found that a presunption of vind ctiveness
arose when the State offered "no evidence attenpting to justify
the increase in Rice's original sentences. . . ." 1d., at 726, 89
S. C., at 2081. Wth respect, it does not appear that the Court
gave any consideration to a possible distinction between the
Pearce case, in which differing sentences were inposed after two
trials, and the Rice case, in which the first sentence was entered
on a guilty plea

The failure in Sinpson v. Rice to note the distinction just
described stens in part fromthat case's having been deci ded
bef ore sone inportant developments in the constitutional |aw of
guilty pleas. A guilty plea may justify leniency, Brady v. United
States, supra; a prosecutor may offer a "recomendation of a
| eni ent sentence or a reduction of charges” as part of the plea
bar gai ni ng process, Bordenkircher v. Hayes, 434 U. S. 357, 363,0 98
S. . 663, 667, 54 L. Ed. 2d 604 (1978), and we have upheld the
prosecutorial practice of threatening a defendant with increased
charges if he does not plead guilty, and follow ng through on that
threat if the defendant insists on his right to stand trial
i bid.; we have recognized that the same mutual interests that00
support the practice of plea bargaining to avoid trial nay al so be
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pursued directly by providing for a nore | enient sentence if the
def endant pleads guilty, Corbitt v. New Jersey, 439 U S. 212,
221-223, 99 S. Ct. 492, 498-499, 58 L. Ed. 2d 466 (1978).

Part of the reason for now reaching a conclusion different
fromthat reached in Sinpson v. Rice, therefore, is the later
devel opnment of this constitutional law relating to guilty pleas.
Part is the Court's failure in Sinpson to note the greater anmount
of sentencing information that a trial generally affords as
conpared to a guilty plea. Believing, as we do, that there is no
basis for a presunption of vindictiveness where a second sentence
i nposed after a trial is heavier than a first sentence inposed
after a guilty plea, we overrule Sinpson v. Rice, supra, to that
extent.

Witing in dissent fromthe Court's decision in Snmth,

Justice Marshall stated, in relevant part, as foll ows:

After successfully challenging the validity of his plea
bargain on the ground that the trial judge had m sinforned him
about the penalties he could face, respondent Snith went to trial
He was convicted and resentenced to a drastically | onger sentence
than the one he had initially received as a result of his plea
bargain. The nmpjority today finds no infirmty in this result. I,
however, continue to believe that, "if for any reason a new tri al
is granted and there is a conviction a second tine, the second
penalty i nmposed cannot exceed the first penalty, if respect is had
for the guarantee agai nst double jeopardy.”™ North Carolina v.
Pearce, 395 U.S. 711, 726-727, 89 S. Ct. 2072, 2089, 23 L. Ed. 2d
656 (1969) (Douglas, J., concurring, joined by Marshall, J.)
(enmphasi s added). | therefore dissent.

Smth, 490 U.S. at 803-04, 109 S. C. at 2207.
Ut ah has a statute conparable to HRS § 706-609. In

State v. Powell, 957 P.2d 595 (1998), the Suprene Court of Utah

decided, in relevant part, as foll ows:

Powel I was charged with second degree nurder after running
over and killing another nan at a party follow ng an extended
confrontation between the two. He entered into a plea bargain
with the prosecution whereby he was allowed to plead guilty to the
reduced charge of nansl aughter. He was then sentenced to one to
fifteen years in the state prison.

Thereafter, Powell|l noved to set aside his plea bargain on
the basis that the trial judge had failed to properly advise him
of the consequences of entering a guilty plea to nmansl aughter.

The trial court denied the notion. He appealed fromthe denial to
the court of appeals which reversed the trial court and held in a
menor andum deci si on that Powel |l should have been allowed to
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withdraw his plea. State v. Powell, No. 900202 (Utah C. App
Cct. 24, 1990) (nmem).

On remand to the trial court, Powell w thdrew his plea.
Fol | owi ng a subsequent jury trial, he was convicted of the
ori gi nal charge of second degree nurder and was sentenced to five
years to life. This court affirmed his conviction and sentence.
State v. Powell, 872 P.2d 1027 (Utah 1994). He did not raise any
issue at trial or on appeal regarding the applicability of section
76-3-405 to his case

Powel | subsequently filed a notion to correct his sentence
inthe trial court, arguing that the inposition of the sentence
for murder violated U ah Code Ann. § 76-3-405 (1995) [FN 1
(Section 76-3-405 was anended in 1997 nmaking it inapplicable to
cases where a defendant enters into a plea agreenment and then
| ater successfully noves to withdraw his plea. However, because
Powel | 's second sentence was i nposed before the 1997 anmendnment, we
nust rely on the pre-anended version of the statute to decide this
case. Therefore, all further references to section 76-3-405 are
to the 1995 version unless stated otherwise.)] because it was nore
severe than the sentence he had received following his guilty plea
to mansl aughter. Section 76-3-405 provides:

VWhere a conviction or sentence has been set aside on
direct review or on collateral attack, the court shall not
i npose a new sentence for the sane offense or for a
different offense based on the sane conduct which is nore
severe than the prior sentence less the portion of the prior
sentence previously satisfied.

The nmotion was deni ed, and Powel | appeals. He contends that
his case falls within the plain |anguage of section 76-3-405
because the court of appeals set aside his conviction and sentence
when it reversed the trial court's order denying his nmotion to
wi thdraw his plea. Therefore, he argues, the nore severe sentence
i nposed followi ng his conviction for second degree nurder viol ates
section 76-3-405 and nust be corrected. The State responds that
this section was not intended to linit a second sentence i nposed
following the withdrawal of a plea bargain.

Powel I contends that the plain | anguage of section 76-3-405
prohibited the trial court frominposing the nore severe sentence
he received following his trial for second degree nurder. He
argues that following his guilty plea, a conviction and sentence
for mansl aughter were entered and that both were subsequently set
asi de on appeal by the court of appeals.

Whil e we agree that the | anguage of section 76-3-405 is
plain, the fundanental question before us is whether Powell's
conviction was "set aside on direct review or collateral attack."
We hold that it was not. As the trial court concluded, Powell's
"appeal was not an attack on his conviction or sentence, but on
the denial of his Mtion to Wthdraw Guilty Plea. Hence,
def endant's 'conviction or sentence' has not 'been set aside on
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direct review or collateral attack
section 76-3-405

as required by

When an order denying a notion to withdraw a plea is
reversed on appeal, the appellate court does not "set aside" the
conviction. Rather, the appellate court nerely overturns the
trial court's order and then remands the case to allow the
defendant to withdraw his plea if he still desires to do so. In
this case, the court of appeals order stated that the "[d]enial of
defendant's notion to set aside his guilty plea is reversed. The
case is remanded to all ow defendant to withdraw his guilty plea,
and, if appropriate, proceed to trial."” Powell w thdrewhis plea
following the remand, in effect setting aside his own conviction
Thus, al though he prevail ed on appeal, his conviction was not set
aside at that point. It was not until he withdrew his plea before
the trial court that his conviction and sentence were set aside
and a new trial ordered. Therefore, Powell's conviction and
sentence were not set aside by the court of appeals' reversal of
the trial court's order denying his notion to withdraw his plea.

Mor eover, our hol di ng does not conflict with the purposes of
section 76-3-405. |In State v. Babbel, 813 P.2d 86 (Utah 1991), we
stated that "[t]he purpose behind th[is] provision . . . [section
76-3-405] is to prevent the chilling effect on the constitutiona
right to appeal which the possibility of a harsher sentence woul d
have on a defendant who mi ght be able to denonstrate reversible

error in his conviction." Id. at 88. |In that case, we held that
section 76-3-405 does not apply to a correction of an illega
sent ence because "[t]he correction of an illegal sentence stands
on a different footing than the correction of an error in a
conviction." 1d. This is so, in part, because "a defendant is
not likely to appeal a sentence that is unlawfully lenient, and
there is, therefore, mnimal chilling effect on the right to
appeal ." 1d.

Li ke the correction of an illegal sentence, the reversal of

the denial of a nmotion to withdraw al so stands on different
footing than the correction of an error in conviction. Powell

hi mself adnmits, as he nmust, that if the trial court had granted
his nmotion to withdraw his plea, the State woul d have been free to
agai n pursue the second degree nurder charge and section 76-3-405
woul d not apply. See Martinez v. Snmith, 602 P.2d 700, 702 (Utah
1979) (stating that if defendant "be permitted to w thdraw his

pl ea, fairness requires that the case should revert to its status
on the original charge"). Therefore, it is difficult to see how
the reinstatement of the original charge after the reversal of a
denial of a nmotion to withdraw could have a chilling effect on
Powel I|'s right to appeal. By choosing to withdraw his plea, he
resci nded the plea agreenment with the prosecution and accepted the
i kelihood that the prosecuti on woul d pursue the second degree
murder charge with its nore severe penalties. |In other words, the
nore severe sentence sought by the State and i nposed after
Powel | 's conviction of second degree murder was the product of his
repudi ati on of the plea agreenment, not the result of his appeal.

We al so believe that it would be unwise to hold that a
sentence inposed pursuant to a plea agreenent should limt a
sentence subsequently inposed at trial after defendant has
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withdrawn his plea. Plea bargains are entered into so that both
sides may avoi d the expense and uncertainty of a trial. 1In
exchange for conserving State resources, defendant usually
receives a |lower charge or lesser sentence. Thus, it would be
anomal ous to allow a defendant to keep the benefit of an agreenent
he repudiated while requiring the State to proceed to trial and
prove its case

Witing in dissent fromthe court's decision in Powell,
Associ ate Chief Justice Durham stated, in relevant part, as
fol | ows:

VWhile | believe that this case is readily distinguishable
fromits companion case State v. Maguire, [957 P.2d 598 (1998),] |
di ssent here for the sane reason that | did in Maguire. | would
hold that the court of appeal s, when it granted defendant Powell's
Motion to Wthdraw Plea, did set aside "on direct review a
convi ction or sentence as contenpl ated by section 76-3-405 of the
U ah Code. The nmjority holds that Powel|'s convictionto a
harsher sentence after his wthdrawal of a plea bargain and a
subsequent trial did not violate section 76-3-405 of the Utah
Code. | would hold that the harsher sentencing violated section
76- 3- 405.

As in State v. Maguire, the majority resorts to unlikely
semantic distinctions to avoid the plain |anguage of the statute.
The majority thereby anends the statute to acconplish the sane end
that the |l egislature has since acconplished by anendi ng section
76-3-405 to preclude plea bargains. Uah Code Ann. 8§
76-3-405(2)(b) (Supp. 1997). W should not ignore plain |anguage
in order to rectify a presuned m stake by the original drafting
| egi sl ators.

More recently, in State v. Wagner, 356 N. C. 599,

600- 02, 572 S.E.2d 777, 778-79 (2002), the Supreme Court of North
Carolina decided, in relevant part, as follows:

Def endant Bel vin Eugene Wagner was originally arrested
wi t hout a warrant when he attenpted to purchase cocai ne during an
undercover drug operation on 17 July 1998 in which undercover |aw
enforcenment officers used blanched macadam a nuts as fake crack
cocaine. On 17 August 1998, based on an infornmation, defendant
entered a negotiated guilty plea to the offense of attenpted
possessi on of cocaine as an habitual felon. This plea bargain
provi ded t hat defendant would receive a ninimum sentence of 101
nmont hs' inprisonment based on his criminal history, which was
calculated to be at level VI. The trial court entered judgnent
sentenci ng defendant to serve 101 to 131 nonths' confinenent.

Def endant thereafter filed a notion for appropriate relief
asserting that his record |l evel had been inproperly cal cul ated as
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a level VI when in fact his crinminal history resulted in a level V
for sentencing purposes. Concluding that defendant's plea bargain
and guilty plea were based on "the nutual m stake of all parties
as to [defendant's] proper record |evel for sentencing purposes,”
the trial court on 10 May 2000, nunc pro tunc 2 May 2000, vacated
and set aside defendant's guilty plea and the judgnent entered

t her eon.

On 17 Cctober 2000 a jury found defendant guilty of attenpt
to possess cocaine, felonious possession of drug paraphernali a,
and being an habitual felon. The trial court sentenced defendant
at level VI to serve two consecutive 135- to 171-nonth sentences.

Before this Court defendant asserts that the Court of
Appeal s erred in uphol ding these convictions and sent ences.

Defendant . . . contends . . . that the subsequent sentence for
attenpted possession of cocaine . . . violated NC. G S.
§ 15A-1335.

Def endant was . . . inproperly sentenced for his conviction

for attenpt to possess cocaine. N C. G S. § 15A-1335 provides:

When a conviction or sentence inposed in superior
court has been set aside on direct review or collatera
attack, the court nmay not inpose a new sentence for the sane
of fense, or for a different of fense based on the sane
conduct, which is nore severe than the prior sentence |ess
the portion of the prior sentence previously served.

N.C.GS. 8§ 15A-1335 (2001). Pursuant to this statute a defendant
whose sentence has been successfully chal |l enged cannot receive a
nore severe sentence for the same of fense or conduct on remand

In this case, contrary to the State's contention, the fact
that defendant's original conviction resulted froma negoti ated
pl ea bargain rather than a finding of guilty by a jury is of no
consequence. This Court has held that "[a] plea of guilty,
accepted and entered by the trial court, is the equival ent of
conviction." State v. Brown 320 N.C. 179, 210, 358 S.E 2d 1, 22,
cert. denied, 484 U S. 970, 108 S. Ct. 467, 98 L. Ed. 2d 406
(1987). After defendant's pl ea and sentence were set aside
pursuant to his notion for appropriate relief, a sentence of 135
to 175 nonths' inprisonnent for defendant's conviction at trial
for attenpt to possess cocaine was contrary to the nandate of
section 15A- 1335 when defendant's original sentence was only 101
to 131 nmonths' inprisonment for the same of fense. See State v.
Henmby, 333 N.C. 331, 336-37, 426 S.E. 2d 77, 80 (1993).

In Mara's case, the follow ng events occurred in the
foll owi ng sequence: (a) unbargained guilty pleas to the three

counts charged in the indictrment, (b) a presentence report and a

38



FOR PUBLICATION

victiminpact statenment, (c) a granting of a notion for repeat
of fender sentencing, (d) a denial of a notion for extended term
and consecutive sentencing, (e) a first sentence and judgnent of
conviction, (f) a post-conviction proceeding initiated by Mara,
(g) a vacating of the first sentence and judgnment of conviction,
(h) a court-approved withdrawal of the guilty pleas, (i) pleas of
not guilty, (j) atrial, and (k) a second sentence and judgnent
of conviction.

Mara's case presents us with situation (2). W
conclude that HRS § 706-609 applies to situations (1) and (2).
Mara's case does not present us with situation (3) or the
question of whether HRS § 706-609 applies to situation (3) and we
do not answer that question.

The next question is whether Mara's first "conviction
or sentence [was] set aside on direct or collateral attack[.]"

As noted above, in Powell, supra, the Utah Suprenme Court decided,

in relevant part, that

[as] the trial court concluded, Powell's "appeal was not an attack
on his conviction or sentence, but on the denial of his Mdtion to
Wthdraw Guilty Plea. Hence, defendant's 'conviction or sentence'
has not 'been set aside on direct review or collateral attack'" as
required by section 76-3-405.

When an order denying a notion to withdraw a plea is
reversed on appeal, the appellate court does not "set aside" the
conviction. Rather, the appellate court nmerely overturns the
trial court's order and then remands the case to allow the
defendant to withdraw his plea if he still desires to do so. In
this case, the court of appeals order stated that the "[d]enial of
defendant's notion to set aside his guilty plea is reversed. The
case is remanded to all ow defendant to withdraw his guilty plea,
and, if appropriate, proceed to trial." Powell wi thdrew his plea
following the remand, in effect setting aside his own conviction.
Thus, al though he prevail ed on appeal, his conviction was not set
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aside at that point. It was not until he withdrew his pl ea before
the trial court that his conviction and sentence were set aside
and a new trial ordered. Therefore, Powell's conviction and
sentence were not set aside by the court of appeals' reversal of
the trial court's order denying his notion to withdraw his plea.

I n other words, although Powell's conviction and sentence were
"set aside[,]" the court concluded that his "attack"” was directed
at his guilty plea rather than at the conviction or the sentence.

In Hawai i, a judgnent is an adjudication of guilt and
a sentence. HRPP Rule 32(c) (Supp. 2003). The reduction of a
sentence or a correction of an illegal sentence or a sentence
I mposed in an illegal manner is permtted by HRPP Rule 35
(2003).7

The rel evant part of Mara's March 1, 2001 Modtion for
Correction of Sentence Under HRPP Rule 35, or in the Alternative
Motion to Wthdraw Guilty Plea is the "Motion to Wthdraw Guilty
Plea[.]" Wen Mara nmade this notion, the Novenber 29, 2000
Judgnent was final, had not been appeal ed, and was unappeal abl e
because the tinme for appeal had expired. No Hawai‘ court could
grant Mara's request to wthdraw his guilty plea without setting
asi de the Novenber 29, 2000 Judgnent (and its adjudication of

guilt and sentence) pursuant to HRPP Rule 40(a)(1l) (2003)8 and

u Hawai i Rul es of Penal Procedure (HRPP) Rules 35 and 40(a)(3) were
anended effective July 1, 2003.

g HRPP Rul e 40 (2003) states, in relevant part, as foll ows:
(a) Proceedings and grounds. The post-conviction
proceedi ng established by this rule shall enconpass all common | aw

and statutory procedures for the sane purpose, including habeas
(continued...)
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HRPP Rul e 32(d) (2003)°. Mara's "Mdtion to Wthdraw Guilty
Pl ea" was a post-judgnment notion inplicitly nmade pursuant to HRPP

Rul es 40(a) (1) and 32(d)! and attacki ng the Novenmber 29, 2000

&(...continued)
corpus and coram nobis; provided that the foregoing shall not be
construed to limt the availability of remedies in the trial court
or on direct appeal. Said proceeding shall be applicable to
j udgnents of conviction and to custody based on judgnents of
conviction, as foll ows:

(1) FROM JUDGVENT. At any tinme but not prior to fina
j udgnent, any person nmay seek relief under the procedure set
forth in this rule fromthe judgment of conviction, on the
foll owi ng grounds:

(i) that the judgnent was obtai ned or sentence
imposed in violation of the constitution of the United
States or of the State of Hawaii

(ii) that the court which rendered the judgnment was
wi t hout jurisdiction over the person or the subject
matter;

(iii) that the sentence is illegal;
(iv) that there is newy discovered evidence; or

(v) any ground which is a basis for collatera
attack on the judgnent.

For the purposes of this rule, a judgment is final when the
time for direct appeal under Rule 4(b) of the Hawaii Rules of
Appel | ate Procedure has expired w thout appeal being taken, or if
di rect appeal was taken, when the appellate process has
term nated, provided that a petition under this rule seeking
relief fromjudgnment nmay be filed during the pendency of direct
appeal if leave is granted by order of the appellate court.

Y HRPP Rul e 32(d) (2003) states as foll ows:

Withdrawal of plea of guilty. A notion to withdraw a plea of
guilty or of nolo contendere nay be nade only before sentence is
i mposed or inposition of sentence is suspended; but to correct
mani fest injustice the court after sentence shall set aside the
j udgnent of conviction and permit the defendant to withdraw his
pl ea.

o In State v. Nguyen, 81 Hawai‘ 279, 916 P.2d 689 (1996), Nguyen
entered a plea of "no contest” on November 14, 1985. He was sentenced on
January 17, 1986. The Judgnent was entered on January 20, 1986. On
Sept ember 10, 1993, Nguyen filed a notion in the circuit court to withdraw his

(continued...)
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Judgnent (and its adjudication of guilt and sentence) and his
guilty pleas on the ground that Mara "was not advi sed by the
Court of the consequences of repeat offender sentencing at the
time he entered his guilty pleas[.]" It was a collateral attack
on the Novenber 29, 2000 Judgnent because it was in a proceeding
separate fromthe original action (Cr. No. 98-2052). See 47 Aw
JUR. 2d Judgments 8 905 (1995) ("[Where] a judgnent is attacked
in a way other than a proceeding in the original action . . . ,
such an attack is considered a collateral attack."). This
collateral attack having resulted in the vacating of the
Novenmber 29, 2000 Judgnment (and its adjudication of guilt and
sentence), HRS 8§ 706-609 precluded a subsequent sentence harsher
than the sentence inposed by the Novenber 29, 2000 Judgnent.
4.

In his opening brief, Mara admits that, pursuant to HRS
§ 706-606.5, his three prior felony convictions subjected himto
a mandatory mninmumterm of inprisonnent equivalent to the
ordinary maxi numterm for each offense, but notes that "[the]
court may inpose a | esser mandatory m ni mum period of
i mprisonnment w thout possibility of parole than that nmandated by

[ HRS § 706-606.5] where the court finds that strong mtigating

W (...continued)
earlier "no contest” plea. In its opinion, the Hawai‘i Supreme Court
di scussed HRPP Rul e 32(d) but did not nention HRPP Rule 40(a)(1). It also
i ndi cated that the question of the existence of "manifest injustice" is a
finding of fact. 1d. at 292, 916 P.2d at 702.
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ci rcunst ances warrant such action.” HRS § 706-606.5(5). Mara
contends that the circuit court erred when it "either [rejected]
or [failed] to consider 'strong mtigating circunmstances' which
woul d reduce [Mara's] mandatory term of inprisonnent as set forth
in" HRS § 706-606.5. Mara cites his famly problens, physical
and nental problens, |learning disability, educational problens,

hi story of dependence on crystal nethanphetam ne and cannabi s,
and treatnment at the Salvation Arny facility and at Victory GChana
as strong mtigating factors that reduce the mandatory m ni nuns
prescribed by statute. Mara also alleges the existence of a
public policy favoring the opportunity for parole.

There is no evidence supporting Mara's all egation that
the court "[failed] to consider 'strong mtigating circunstances
whi ch woul d reduce [Mara's] nmandatory term of inprisonnment[.]"
The rel evant standard of review is the abuse of discretion
standard. We conclude that the court did not abuse its
sentencing discretion when it declined to reduce Mara's nmandatory
termof inprisonment.

Mara additionally contends that "the court was
cogni zant of [Mara's] desire for a reduced nandatory mninmum No
finding was nade either way, and [Mara] was sentenced to the ful
statutory mninum At a mininmum the issue should be renmanded
for clarification.” W disagree. HRS 8§ 706-606.5(5) requires

the court to "provide a witten opinion stating its reasons” only
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when it "finds that strong mtigating circunstances warrant" "a
| esser mandatory m ni mum period of inprisonment w thout
possibility of parole" than mandated by HRS § 706-606.5(1) and
i nposes a | esser sentence.
CONCLUSI ON

Accordingly, we affirmthe "Guilty Conviction" part of
t he Novenber 14, 2001 Judgnent, Guilty Conviction and Sentence
entered against Mara. W vacate and remand the "Sentence" part
of the Novenber 14, 2001 Judgnment, Guilty Conviction and Sentence

for further proceedings not inconsistent with this opinion.
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